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Recommendations:

J
%/ﬂw EPA should plainly state how WOTUS rulemaking will impact storm-water collection systems and
clearly exempt those parts of the systems that EPA does not wish to include. (Goodmamn Letter)

1517  8.c. Are there other considerations such as ditch maintenance, stormwater management or green
1518 infrastructure?

1519 wis (00 he

1520 Rule language should not have broad inclusions and cities are concemed
1521  dependent upon agency judgments and discretion for exclusions. The 1eed to be clear enough
1522  that cities do not have to either guess at application of a rule or wai cy to interpret a rule
1523  which creates uncertalnty It is unworkable for cities to rely on agenc udgments d dlscretlon for
1524  exemptions. There is a concem about the magnitude of the re
1525  address and the timeliness of the agencies’ responses giv
1526  be faced with significant delays to address critical sto
1527  action. Cities should be provided clarity by the agencies
1528  the operation and maintenance of the storm-water oollection s
1529  discretion of the agencies and when it will receive that agency |t
1530  exemption for MS4 systems including drains,
1531 that channel runoff, as well as non-MS4 sto
1532  Corps open the door for litigation and citizen
1533  "Waters of the US." and thereby subject to Sech
1534  (Goodmann Letter)
1535

{urisdictional calls will be

hout the uncertainty of the
t. In addition, without a specific
ditches and other components

3/ components, HPA and Army

%
1536 L aThe EPAshould exemp

1537
1538
1539
1540
1541

1542
1543
1544  Backg

1545 The LGAC he tensi ms that the US Amy Corps of Engineers simply does not have enough
1546  resources to eff nt permit process now, or under a new rule, without additional resources.
1547  An ineffective pemm consumes scarce local, state and federal personnel and financial resources
1548  without achieving a value-added retum on mv&stment A revised rule and the pemitting process and
1549  implementation must recognize the scarcity of these resources such that results are optimized for the level
1550  of investment. (LGAC 2014 Report) Delays and additional pemitting do not get calculated into a

1551  simplistic understanding of affordability of 2 percent of median household income (MHI), which the

1552  Agency utilizes to make determinations on significant cost impacts to local communities (Goodmann letter).
1553

1554

1555

1556
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BEPA’s Local Government Advisory Committeg’s
1557  Recommendations:

1558 %/%The LGAC recommends that the EBPA continue to coordinate with the US Amy Corps of Engineers to
1559  ensure that the permit process is predictable and value-added. The proposed rule must be viewed in the
1560  context of how it will be implemented to validate that the resource protection outcome is balanced

1561  against the economic cost of the permitting process. Local, tribal and state agencies are at the front lines
1562  of achieving the goals of the Clean Water Act. Engaging local agencies as collaborative partners in the
1563  conversation with EPA and the US Ammy Corps of Engineers regarding implementation can only improve
1564  the process and the desired water resources protection results. LGAC 2014 Report)

1565 ~

r
1566 /%/%«?The LGAC recommends that BPA better understand the cost and resous
1567  local, state and tribal agencies, before drafting a revised rule. Local g
1568  cost, which is exacerbated by the uncertainty in the permitting process
1569

1570 V. CONCLUSION

1571

plications, especially o
are very concemed about
AC 2014 Report)

] connection between the EPA and
'healthy source water. The LGAC's
mendations that offer the EPA

¢al and tribal governments. The

1572 The Local Government Advisory Committee (LGAC) provid
1573  the communities striving to provide clean drinking water and r
1574  ‘Waters of the United States’ 2017 Report provides a series of
1575  practical solutions to complex challenges base he experience
1576  LGAC is confident that our concepts and appr o
1577  framework that inspires communities to act in the

1578  Many communities have already mves’red their r

1579  innovation that advances the state actice. tribal and state governments are already leading
1580  clean water initiatives in theif jur iong, " this experience, captured in the LGAC report,
1581 to develop clear, predictg i ind laptable approaches to regulation.

1582  Thank you to the EPA Administ
1583  the goal of clean, safe and affo

r across the United States.
1584
1585
1586
1587
1588
1589
1590

1591
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BPA’s Local Govemment Advisory Committee’s

1592

1503 APPENDIX

1594
1595
1596
1597
1598
1599
1600
1601

1602

1603  Disclaimer: This Report reflects
1604 any potential inaccuracies that
1605 that additional infonmation sources be

of the LGAC meetings. The Conmiittee is not responsible for
infonmation conveyed. Moreover, the Committee advises
em may exist about statistics or any other information.

Page 45

ED_001271B_00068492-00046 FOIA 2020-001799-0005283



g
.
.

e

Waters of the United States
2017 Report

@Il

o
.

\y\\

-

.

-
.

ED_001271B_00068492-00047 FOIA 2020-001799-0005284



1619
1620

1621

1622
1623
1624
1625

1626

1627
1628
1629
1630

1631

1632

1633

1634
1635
1636
1637
1638
1639
1640
1641
1642
1643
1644
1645
1646

1647
1648
1649
1650
1651
1652
1653

1654
1655
1656
1657

EPA’s Local Govemnment Advisory Committee’s
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The Honorable Robert Cope
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Samara Swanston, Esq.
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1658

1659  The Honorable Dawn Zimmer

1660  Mayor, Hoboken, NJ

1661 Hoboken, NJ

1662

1663  The Honorable Manna Jo Greene
1664  County Legislator, Ulster County, NY
1665  District 19 Rosendale, NY
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EPA’s Local Government Advisory Committee’s

1797  APPENDIX 2

1798 HPA'S LOCAL GOVERNMENT ADVISORY COMMITTEE (LGAC) DRAFT CHARGE
1799 ON ‘WATERS OF THEUS.” (WOTUS)

1800 OVERVEW

1801  Beackground and Description

18@@h February 28, 2017, the President signed the Executive Order on Restoring the Rule of Law,
1 8@8viewing the "Waters of the United States” Rule (issued June 2015).2 The Executive Orde
1 8@he Assistant Secretary of the Ammy for Civil Works to review the final Clean Water Rul
1 8@5proposed rule rescinding or revising the rule.” The EO. also directs that BPA and the
180&vigable waters' in a manner “corsistent with Justice Scalia’s opinion in Rapanocs 1 ively. g nent waters and
1 8@#&tlands with a continuous surface connection to relatively permanent waters. ‘

/ism, and Economic Growth by
direction to the Administrator and

18@8 part of BPA’s efforts to consult with state and local govermment officials B
1 8@fovide its recommendations to the Administrator on revising the definition of *
18 Waays to reduce the regulatory burden on local conrunities as well as balance that

1811  Project Scope

181 2he agercies intend to follow an expeditious two-step process

1813 1)
1814
1815
1816 2)
1817
1818

1819
1820
1821
1822
1823
1824
1825 recommend ‘ ound’ local government perspective which will assist the agency in providing the best
1826 mears to commin ; local officials.

1827  Charge lssues

1828
182GAC Charge:
1830
1831 The LGAC will develop recommendations for the EPA to consider in developing approaches to a revised rule
1832 defining “waters of the U.S.” that ensures that the nation’s waters are kept free from pollution while at the

8 https:/ /www.whitehouse.gov/the pres-office/2017/02/28/ presidential-exeuctive-order-restoring-rule-law-federaliam-and-economic
? Rapanos v. United States, 547 U.S. 715 (2006) 126 Supreme Court 2208; 165 LEd. 2d 159
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1833
1834
1835
1836
1837
1838
1839
1840
1841
1842
1843
1844
1845
1846
1847
1848
1849
1850
1851
1852
1853
1854
1855
1856
1857
1858
1859
1860
1861
1862

1863
1864
1865
1866
1867

1868

1869

EPA’s Local Government Advisory Committee’s

same time promoting economic growth and minimizing regulatory uncertainty. The following are specific charge
guestions and issues for the LGAC to consider:

Charge Questions

1) How would you like to see the concepts of ‘relatively permanent’ and ‘continuous surface connection’
be defined? How would you like to see the agencies interpret ‘consistent with Scalia’? Are there
particular features or implications of any such approaches that the agencies should be mindful of in
developing the step 2 proposed rule?

2) What opportunities and challenges exist for your locality with relying onilustice Scalia’s opinion?

3) Are there other approaches to defining “waters of the U.S.” that ke the agencies to consider

to providing clarity and regulatory certainty?

programs under CW 11, 401, 402

ould notbe

4) The agencies’ economic analysis for step 2 intends to revi
and 404. Are there any other programs specific to yo
captured in such an economic analysis? :

5)

6)

7) the final rule to state, local and tribal governments
to help them fully underst es and implementing them efficiently and most
cost-effectively? <

8) The Workgroup will also i n how the EPA can better work with local

on'issues such as: What additional regulatory issues could
ly to help local governments understand how this rule would
ssions that could help address local questions about

al and rural small communities? Are there other considerations such as

er management or green infrastructure?

Deliverables

187 0he LGAC will provide a letter of recommendation to the Administrator to identify approaches to corsider in a revised “Waters of
187 the US.” rule. The chartered LGAC will prioritize and summarize these issues in a report to the BPA that focuses on the charge issues.
187 A final LGAC report will be conveyed to the BPA Administrator with a trangmittal letter summarizing findings and recommendations.
187 Jhis Report will be published on the BPA’'s website for LGAC.

1874
1875

ED_001271B_00068492-00053

Preliminary Timeline/Schedule

Page 52

FOIA 2020-001799-0005290



EPA’s Local Government Advisory Commitiee’s

187 April 26, 2017 — Executive Committee meets to discuss and approve the LGAC's Charge (Protecting America’s Waters Workgroup)
1877and develops a work plan with timeline.

187 May 3— LGAC's Protecting America’s Waters Workgroup meets o discuss charge (via teleconference).

187 May 18- LGAC’s Protecting America’s Waters Workgroup meets with National Intergovemmental organizations to discuss charge
188Qvia teleconference).

188 Uune 7 — LGAC’s Protecting America’s Waters Workgroup meets to discuss charge (via teleconference).

188 2June 29, 2017-The LGAC meets in a public meeting (via teleconference) to review recommendati
1883nd revising the CWR (Deliverable: Letter of Recommendation)

n rescission of the 2015 CWR

1884

1885
1886
1887
1888
1889
1890
1891

1892
1893
1894
1895
1896
1897
1898
1899
1900
1901

1902
1903
1904
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EPA’S LOCAL GOVERNMENT ADVISORY COMMITTEE (LGAC) DRAFT
CHARGE ON ‘WATERS OF THE U.S.” (WOTUS)

OVERVIEW

1. Background and Description

On February 28, 2017, the President signed the Executive Order on Restoring the Rule of Law, Federalism, and
Economic Growth by Reviewing the "Waters of the United States” Rule (issued June 2015)." The Executive
Order gives direction to the Administrator and the Assistant Secretary of the Army for Civil Works to review the
final Clean Water Rule (CWR) and “publish for notice and comment a proposed rule rescinding or revising the
rule.” The E.O. also directs that EPA and the Army “shall consider interpreting the term ‘navigable waters’ in a
manner “consistent with Justice Scalia’s opinion in Rapanos 2which includes relatively permanent waters and
wetlands with a continuous surface connection to relatively permanent waters,

As part of EPA’s efforts to consult with state and local government officials, EPA’s Local Government Advisory
Committee (LGAC) will provide its recommendations to the Administrator on revising the definition of “Waters of
the United States” (WOTUS) and identifying ways to reduce the regulatory burden on local communities as well
as balance that with environmental protection.

2. Project Scope

The agencies intend to follow an expeditious two-step process to provide certainty with the rule:

1) Establish the legal status quo by re-codifying the regulation that was in place prior {0 issuance of
the CWR now under the U.S. Court of Appeals for the Sixth Circuit’s stay of that rule.

2) Propose a new definition of Waters of the U.8. that would replace the 2015 CWR that reflects the
principles outlined by Justice Scalia (Rapanos plurality opinion).

The LGAC consists of 36 local, state and tribal government elected and appointed officials representing
cities, parishes, counties, municipalities, and other local political jurisdictions. Local officials are
knowledgeable and provide unique perspectives on issues relating to a revised rule. Further, the LGAC
has potential to engage other knowledgeable local officials with unique valuable on-the-ground
perspectives and knowledge. Through this collaborative process, the chartered LGAC will provide
Administrator Pruitt with expeditious and meaningful advice relating to a revised "Waters of the U.8.” rule.
Overall, the goal would be to develop recommendations to the EPA for consideration on a revised rule.
This advice and recommendations come from an ‘on the ground’ local government perspective which will
assist the agency in providing the best means to communicate a revised rule with local officials.

1, htlps.//www.whitehouse.gov/the pres-office/2017/02/28/presidential-exeuctive-order-restoring-rule-law-federalism-

and-economic

2Rapanos v. United States, 547 U.S. 715 (2006) 126 Supreme Court 2208; 165 L.Ed. 2d 159
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3. Charge lssues

LGAC Charge:
The LGAC will develop recommendations for the EPA to consider in developing approaches to a revised
rule defining “waters of the U.S.” that ensures that the nation’s waters are kept free from pollution
while at the same time promoting economic growth and minimizing regulatory uncertainty. The

following are specific charge questions and issues for the LGAC to consider:

Charge Questions

1} How would you like to see the concepts of ‘relatively permanent’ and ‘continuous surface
connection’ be defined? How would you like to see the agencies interpret ‘consistent with
Scalia’? Are there particular features or implications of any such approaches that the agencies
should be mindful of in developing the step 2 proposed rule?

2) What opportunities and challenges exist for your locality with relying on Justice Scalia’s opinion?

3) Arethere other approaches to defining “waters of the U.S.” that you would like the agencies to
consider to providing clarity and regulatory certainty?

4) The agencies’ economic analysis for step 2 intends to review programs under CWA 303, 311,
401, 402 and 404. Are there any other programs specific to your locality that could be affected
but would not be captured in such an economic analysis?

5) What additional information can you provide from a local government perspective that EPA
should be aware of?

6) Are there other issues the agencies should consider which would help ease the regulatory
burden for implementation of WOTUS for state, local and tribal government?

7) What should the agencies consider in communicating the final rule to state, local and tribal
governments to help them fully understand these regulatory changes and implementing them
efficiently and most cost-effectively?

8) The Workgroup will also develop recommendations on how the EPA can better work with local
governments and engage local governments on issues such as: What additional regulatory
issues could be revised or clarified to more effectively to help local governments understand
how this rule would apply? Are there additional policy discussions that could help address local
guestions about implementation, in agricultural and rural small communities? Are there other

considerations such as ditch maintenance, stormwater management or green infrastructure?
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4. Deliverables

The LGAC will provide a letter of recommendation to the Administrator to identify approaches to considerin a
revised “Waters of the U.S.” rule. The chartered LGAC will prioritize and summarize these issues in a report to
the EPA that focuses on the charge issues. A final LGAC report will be conveyed {o the EFPA Administrator
with a transmittal letter summarizing findings and recommendations. This Report will be published on the
EPA’s website for LGAC.

5. Preliminary Timeline/Schedule

April 26, 2017 - Executive Committee meets fo discuss and approve the LGAC’s Charge (Protecting
America’s Waters Workgroup) and develops a work plan with timeline.

May 3— LGAC’s Protecting America’s Waters Workgroup meets to discuss charge (via teleconference).

May 17- LGAC’s Protecting America’s Waters Workgroup meets with National Intergovermmental
organizations to discuss charge (via teleconference).

June 7 - LGAC’s Protecting America’s Waters Workgroup meets to discuss charge (via teleconference).

June 28, 2017-The LGAC meets in a public meeting (via teleconference) to review recommendations on
rescission of the 2015 CWR and revising the CWR. (Deliverable: Letter of Recommendation)

APPROVAL AND AUTHORITY TO PROCEED

We approve the project as described above, and authorize to proceed.

. Name

i

Title

Approved By Date Approved By Date
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1 Protecting America’s Waters Workgroup Draft-June 22, 2017, Approved by the Executive Committee-
2 June 22nd
3
4
5 Honorable E. Scott Pruitt
6 Administrator
7 U.S. Environmental Protection Agency
8 1200 Pennsylvania Avenue NW
9 Washington, D.C. 20460
10
11 Dear Administrator Pruitt:
12 We are writing on behalf of cal Govern Advisory Committee (LGAC),
13 which is composed of 35 el
14 ]
15
16
17
18
19
20
21
22
23 ns from a diverse group of local leaders who
24 egulatory framework.
25
26
27
28
29  that impede economic growth and hamper public
30 projects.
31
32 rmitting is a complex issue, some practical solutions such as
33 es’ a less than 90 -day time frame for jurisdictional determinations can
34 significantly ease the regulatory uncertainty. In addition, state-specific or
35 region-specific criteria can be developed to provide much needed flexibility
36 within a national standard. The LGAC also supports exemptions such as ditches,
37 stormwater management systems, green infrastructure, normal farming
38 practices and converted crop lands. Additional exemptions may be appropriate
39 at the regional level, such as in the West with ephemeral streams.
40
41
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42  This approach also invites an enhanced state and local role in implementing the Clean Water Act Section
43 404 and WOTUS. Local governments are very interested in being part of the solution, but will need

44 dedicated resources to fully assist through assumption of the Section 404 program and for greater

45 utilization of state and regional general permits.

46

47 As local government officials, the availability and accessibility of clean and safe water is one of our

48 highest priorities. Source water protection is a key element and certain water bodies may need case

49  specific jurisdictional reviews. The LGAC recommends that EPA work with state and local government to
50 identify these significant waterbodies and provide maps of these areas. Improving transparency and

51 predictability will ease the regulatory uncertainty that currently exi
52
53
54
55
56
57
58
59 Sincerely,

60

61

62 Mayor Bob Dixson
63 Chairman , ", Protecting America’s
64
65
66 :
67 Commissioner Dr. Robert Cape
68 Chairman, Sr
69 Subcom

In summary, the LGAC appreciates your leadership and coll with local, tribal and state

ulatory framework that will
nerican people. Thank you

- Dr. Hector Gonzalez, M.D.
airman, Environmental Justice Workgroup
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United States
Environmental Protection
Agency

The Definition of “Waters of the U.S.”

E.O. 13132 Federalism Consultation Meeting
April 19, 2017
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Purpose & Agenda

Purpose:
o |nitiate Federalism consultation to obtain state and local government officials’ perspectives

o Provide an overview of potential changes under consideration for the definition of “Waters of the U.S.”

Agenda:
Federalism overview

o]

o]

“Waters of the U.S.” over time

o]

The Executive Order

o]

Proposed two-step process

o Step1

o Step 2

> Discussion of Potential Approaches

I

> Next steps
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E.O. 13132, Federalism

The Order requires that Federal agencies consult with elected state and local government
officials, or their representative national organizations, when developing regulations that have
federalism implications.

The agencies are consulting due to strong interest on the part of state and local governments on
this issue over the years and potential effects associated with a change in the definition of
“waters of the U.S.”
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“Waters of the U.S.” Over Time

From the 1970s through the 1990s, the majority of federal courts, as well as the agencies,
consistently interpreted a broad scope of Clean Water Act jurisdiction.

Supreme Court decisions in 2001 and 2006 held that the scope of navigable waters must be
linked more directly to protecting the integrity of waters used in navigation. The justices in the
2006 Rapanos decision were split on how this was to be accomplished.

The agencies have been working since these Supreme Court decisions to provide clarification
and predictability in the procedures used to identify waters that are— and are not — covered by
the Clean Water Act.

The 2015 Clean Water Rule was an effort to provide that needed clarification and predictability.
Many stakeholders, including many states, expressed concerns with the 2015 Rule.

The agencies are now embarking on another effort to provide clarity and predictability to
members of the public.
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The Executive Order

On February 28, 2017, the President signed the “Executive Order on Restoring the Rule of Law,
Federalism, and Economic Growth by Reviewing the ‘Waters of the United States’ Rule.”

The E.O. calls on the EPA Administrator and the Assistant Secretary of the Army for Civil Works to
review the final Clean Water Rule and “publish for notice and comment a proposed rule
rescinding or revising the rule....”

The E.O. directs that EPA and the Army “shall consider interpreting the term ‘navigable waters’”
in @ manner “consistent with Justice Scalia’s opinion” in Rapanos. Justice Scalia’s opinion
indicates CWA jurisdiction includes relatively permanent waters and wetlands with a continuous
surface connection to relatively permanent waters.

https://www.whitehouse.gov/the-press-office/2017/02/28/presidential-executive-order-
restoring-rule-law-federalism-and-economic

ED_001271B_00068495-00005 FOIA 2020-001799-0005301



Two-Step Process

The agencies are implementing the Executive Order in two steps to provide as much certainty as
possible as quickly as possible to the regulated community and the public during the
development of the ultimate replacement rule.

1. The agencies are taking action to establish the legal status quo in the Code of Federal Regulations,

by recodifying the regulation that was in place prior to issuance of the Clean Water Rule and that is
being implemented now under the U.S. Court of Appeals for the Sixth Circuit’s stay of that rule.

2. The agencies plan to propose a new definition that would replace the approach in the 2015 Clean
Water Rule with one that reflects the principles that Justice Scalia outlined in the Rapanos plurality
opinion.

The agencies are aware that the scope of CWA jurisdiction is of intense interest to many
stakeholders and therefore want to provide time for appropriate consultation and deliberations
on the ultimate regulation.

In the meantime, the agencies will continue to implement regulatory definition in place prior to
the 2015 rule, consistent with the 2003 and 2008 guidances, in light of the SWANCC and
Rapanos decisions, pursuant to the Sixth Circuit stay of the Clean Water Rule.
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Step 1: Withdraw 2015 Clean Water Rule

While the Sixth Circuit stay may remain in effect for some time, its duration is uncertain.

To provide greater certainty, the agencies will move to reinstate the preexisting regulations and
guidance and to withdraw the 2015 Rule.

In the Step 1 proposed rule, the agencies will define “waters of the United States” using the
regulatory definition in place before the Clean Water Rule, which the agencies will continue to
implement according to longstanding practice, just as they are today.

The Step 1 proposed rule would maintain the approach in place for decadesuntil a revised rule
with a new definition can be promulgated.
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Step 2: Develop New Rule Consistent
with the Executive Order

The E.O. directs the agencies to consider interpreting the term “navigable waters,” as defined in
33 U.S.C. 1362(7), in a manner consistent with the opinion of Justice Antonin Scalia in Rapanos v.
United States, 547 U.S. 715 (2006).

Justice Scalia’s opinion indicates Clean Water Act jurisdiction includes relatively permanent
waters and wetlands with a continuous surface connection to relatively permanent waters.

The agencies are consulting with state and local government officials as we begin to develop the
new definition.
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